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0/0 THE COMMISSIONER (APPEALS),CENTRALTAX,
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~~qi~~ Near Polytechnic,
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Assistant Commissioner, h=tu qZ , Ahmedabad-South arr art pa 31
STC/Ref/24/vodafonelK.M.MohadikarIACIDiv-1II/7:18 Reita: 9/5/2017, ?
Arising out of Order-in-Original No. STC/Ref/24/vodafone/K.M.Mohadikar/AC/Div-111/17:18
~<f>: 9/5/2017 issued by Assistant Commissioner, Central Tax, Ahmedabad-South

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the eoods which are exported to any country

or .territory outside India.
(4 afe spa mt g7am fhu Ra ur aa (nra a per as) Ruf fa mrn Vi'

~r <f>T 411'! i;:ci mrr Name & Address of the Appellant/ Respondent
M/s. Vodafone Mobile services Ltd

Ahrnedabad

(«) au war 4sun 31fez, 1994 sl\ .m 31'@ ala - 'IS ,wro/' ,,\ ,R lj '!,TI'ffi .moil s,q-.m ,,\ s>Pl <R'J"
,,\ aiafa qrterur 34a 3ref fr, ma war, ft +inca, uur PT, ,ft,j\ """'· """"' <TI """· -.io'« ,w!, ;;; f<,,,\1

: +40001 at ah mR a1RI(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unil
Ministry of Finance, Department of Revenue, 4• Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the fallowing case, governed by first

proviso to sub-section (1) of Section-35 ibid :

ii) fe ""' ..~ ,wr ;; """' ii ra tel gnf ala fl vgmR I1 31I '6ITillR a m M ~' -Ir 'l"'
"""""' ir ma sa g nrf i, zu f<pl\ #rgta atwe ii ak az [al a7z a fa4h """""' ii -i\ """ ,M ,lllm1 <ii

tmast(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another durig the course of processing of the goods in ,
warehouse or in storage whether in a factory or in a warehouse.

..., -a 3nq am2zr 3rials 3ra mat & "" "" ,TT<>! ,,\ 1!ill ·"""'"' ala - "' ~-- ,_""
an@1a zar gr)rur am7lea w4 m Paa1 %IAny person a aggrieved by this Order-In-Appeal 11ay fie an appeal or revision application, as
the one may be against such order, to the appropriate authority n the following way :

ad war at y)rut 3ma
Revision application to Government of India :

T[

xltRd mm :g.m. &RT

m q,rll~ m:<m: File No: VZ(ST)/55/Ahd-I/2017-18 1~ 2-0, 1° ~3D
Stay Appl.No. NA/2017-18

x£I 3~ 3~~r Order-In-Appeal Nos. AHM-EXCUS-001-APP-282-2017-18
n=rte Date : 29-01-2018san aa Date of Issue lo!/ &
ft 3GT gia rgar (3r&la) rr ufa
Passed by Shri. Uma Shanker, Commissioner (Appeals)
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(a) an a az fa#tg a qrfuffa m u q mu # faff i aqzir zaa n R 4
~ cfi ~ cfi -i:rp:rc;( if mt 1:imr a ae fratg zn taRaffa &1

(b)

(c)

In case of rebate of duty of excise on gcods exported to any country or territory outside
India of on excisable material used in the manL.facture of the goods which are exported
to any country or territory outside India.

uR zrea gram fag Ra '1-Tlx<'f a are (ua z qr l) f.n:rm fclri:lT 1fll: lTTc1 ID I

.In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
3ifa 3near #lUn zcen 'l_f@A cfi @i:/ a sq@l fee mr 4 { & at ?a am? at za en vi
~ <fi~cp ~- 3l'frc;! <fi &m i:rrmr. m ~ ~ m mer ii fa anfefrm (<i.2) 199a mxr 109 &m

frrgcm~ T[l:!"ITTI .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) h4a area zyca (3r4ta) Rua#), 2001 cfi frrll1:r 9 7.fi 3Rf1TTf fclf.-lf41:c qa iI gg-8 ii err ~ ii.
)fa an a ,fa am )fa feats #tama ft r[ca-arr? gi srft are # at-at fziiI
Rr 3m4a Rn ult afRg 1 '3tlcfi arr gar z. nr qzrfhf # 3Rf1TTf 'oTRf 35-~ ii frlmfur tJ51 cfi p@A
cfi ~ cfi W2.T tf3ITT-6 "'tTRWI cJ5T mfl 1fl m;fi ~ I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRa 3ma et Get icaag Gara qt zra a zt it sq1 2oo/-- #) puara fl ?
ajh ugi viva van va rg \rt[]Gf "ITT m 1 ooo /- <Pl ffi 'lj1TTfFl cJ5T ~ I

The revision application shall be acccmpanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less a1d Rs.'1,000/- where the amount involved is more 0
than Rupees One Lac.

tar zqca, tu snrza gyn gi var an9la =nrnf@rut fa 3r4re:­
Appeal to Custom, Excise, & Service Tax Ap:Jellate Tribunal.

(1) at 5area grca 31f@2~I, 1944 cJ,"l 'oTRf 35-~/35-~ cfi 3f"a"r@:-

Under Section 358/ 35E of CEA, 194.t,. an ap:Jeal lies to :-

(<P) \:lclct~Rslct ~, 2 (1) en if ~ 3J¥1TT cfi 3IBfc!T c#r 3m, 311-fR;rr cfi T-Jl~ if -m11T ~, ~
urea gyca ga warn 3r4la muff@raw (fez) cB1 -crtt-cri, ~ lfrfacITT, 3li3'Rl~IC: if 311-20, ~
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(a) To the westregional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



One copy of application or OJ.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.

sga ail iafer +Tai at frirwa cf@' frrWTT ctl 3ITT 'lfl ear 3naffa fszu Grat ? ui# yea,
ala ala gycn vi a1a 3r4tu mntf@raw (ruff@af1) fa, 1982 -i:f frrt%a t I

In case qf the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

qrqraa yca arf@,frm 4g7o zqn vigif@era ht 3ff(-1 tfi mrRf ~~ fcn'i:: 3~ '3cRf 3ITTcR m
4 3mag zaenfeff fufu qf@rat ak an2 i ,a # vas if r ~.6.50 Iffi tITT rllll.llcill ~

. Pea am @traft

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least shoulc be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ i:enalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.

(5)

(4)

(3) afa z am?ra{ pa m?zit tITT "ffl:r~ ea ? at r@ta pa ajar a fg# at q7ran wjai
in Ru ma afez aa zt g ft fcl; ft@r qit arf aa a fg zuenfen,f a7fl4lzr
uznf@raw1 alt va 3r@la at a4tu al t vs 3n fcl;m uflm t I
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qt zycn, #€tu 3Ira zys qi haas 3nfl#ta mrzmf@raw (Rrez), a wf arf G l=ff1wl ii
atar #iar (Demand) gd is (l'cnall'-') tITT 10% qa· @m aat 3#f67arr ? 1 zrif, 3rf@0aa ra 5a 1o

J " "

cr,mf~ t !(Section 35 F of tl1e Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)

0

422r 3are area 3ithar aa 3iair, sf@rztar "aarR ia"Duty Demanded)­
.:,

( i) (Seel ion) "N"s I tl) ct, ct(>CT f.turf«HTffi;
(ii) fwlr ;rrffi=I' <'JirT~)c.·~c: cfil' "{ITTl';
(iii) =rel3fez fruitfern 6ad taUffi.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Fim,nce Act, 1994)

In view of above, an appeal against this orde' shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and per.alty are in dispute, or penalty _ r~hr,q;-,,.
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Under Central Excise and Service Tax, "Duty demanded" shall include:
· (i) amount determined under Secti:m 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

pas an2er a vf 3r4l qf@raur a arr szi areas 3rzra ycs a av faaf z a win f av eyes h
10%~ 'Cf{ :ID{~ c1icrn zy-g fclc11R.n 'ITT tfiif ciUs' ~ 10% ar-@loi 'Cf{ cfi'r ~ ~ ~I
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: : ORDER-IN- APPEAL : :

M/s. Vodafone Mobile Services Ltd., Vodafone House, Building-A, Corporate
Road, Prahladnagar, Abmedabad (hereinafter referred to as 'appellant') has filed
the present appeal against the Orders-in-Original No.
STC/Ref/24/Vodafone/K.M.Mohadikar/AC/Div-III/17-18 dated 11.05.2017
(hereinafter referred to as 'impugned orders') passed by the Assistant
Commissioner, Service Tax, Division-III, Ahmedabad (hereinafter referred to as
'adjudicating authority').

2. The background facts of the case, in brief, are that the appellants were
registered with the Service Tax, New Delhi (Division-VI, Commissionerate Delhi-II,
New Delhi) holding registration number AAACS4457QST001 under the category of
"Telephone Services, Banking and Fir ancial Services, Goods Transport Operator
Services, Maintenance or Repair Services, Business Auxiliary Services, Transport of
Goods by Air, IPR Services, Sponsorship Services, Business Support Services and
Information Technology Software Services", They had filed rebate claims as
mentioned below.

Sr. OIO No. OIO date Amount of Date of filing

No rebate the rebate
claimed () claim

1 12/ST-II/Div-VI/REBATE/BH/2015-R 24.06.2015 6,34,27,140 09.11.2011

2 13/ST-II/Div-VI/REBATE/BH/2015-R 24.06.2015 3,90,74,456 30.09.2011

3 14/ST-II/Div-VI/REBATE/BH/2015-R 24.06.2015 1,24,53,886 28.03.2012

4 15/ST-II/Div-VI/REBATE/BH/2015-R 30.06.2015 20,515 08.02.2013

5 16/ST-II/Div-VI/REBATE/BH/2015-R 30.06.2015 1,09,086 09.05.2013

6 17/ST-II/Di-VI/REBATE/BH/2015-R 30.06.2015 1,44,998 05.03.2014

7 33/ST-II/Div-VI/REBATE/Amreeta 17.09.2015 2,52,657 26.06.2012

Titus/2015-R

On scrutiny of the said rebate claims filed y the appellants certain deficiencies
were - noticed. Several correspondences were made with the appellants and
ultimately opportunity of personal hearing was awarded to them. However, no
show cause notices were issued to the appellants. The adjudicating authority, vide
the above mentioned impugned orders, rejected the above mentioned claims on
the grounds of limitation (except in the OIO No. 14/ST-II/Div­
VI/REBATE/BH/2015-R dated 24.06.2015) and non-submission of certain required
documents without going to the merits of the above cases.
3. Being aggrieved with the impugned orders the appellant filed appeals before
the Commissioner (Appeals-I), New Delhi. In their plea, they stated that the above
impugned orders were passed without issuance of show cause notice which denied
the appellants with natural justice .. Regarding the issue of rejection of the claims

.,_dn limitation, they claimed that no time limit has been prescribed under the Rebate
Notification read with Rule 5 of Export Rules for filing rebate claim. Regarding the

issue of non-submission of documents, the appellants stressed that they had
submitted required documents along with the claims.
4. The Commissioner (Appeals-I), New Delhi had fixed personal hearing onat.aea. .

22.02.2016 however, the appellants, vide letter dated 22.02.2016, filed a re g{vi Bao
seeking the transfer of the files to Commissioner (Appeals), Ahmedabad owypt8c,,
the fact that they had obtained centralized Registration in Ahmed@jjfdaf22 <?
Accordingly, the files were transferred here before me and I have taken up the'f$"? £z
matter for decision. Vide OIA No.AHM-SVTAX-000-APP-051 to 057-16-17 d·~'... Qi.;,2 ,{$ 1
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25.07.2017; the matter was remanded to present adjudicating authority to decide
a fresh. However the adjudicating authority in remand"::decided the matter vide
impugned order and rejected as time barred.

5. Being aggrieved with the impugned order the appellant filed appeal on the
grounds that;
i) Principle of natural justice has been violated in the instant case.
ii) Documents required for processing rebate claims have already been

submitted.
iii) Responsibility to transfer the files and records in case of change in

jurisdiction to new adjudicating authority is of the department.
iv) Re-submission of all the documents to be considered as valid submission

for processing the rebate claims.
v) Impugned order has been passed by the Respondent in gross violation of

judicial discipline.
vi) Services provided by the Appellant qualify as export.
vii) Service qualifies as telecommunication services.
viii) Service Tax has been paid on IIR services for which rebate have been

claimed.
ix) Liberal approach should have been followed by the respondent.

·o 6. Personal hearing was granted to the appellants on 22.01.2018 wherein Shri
Arun Jain, Advocate, appeared before me on behalf of the said appellant and
reiterated the grounds of appeal. He points out that the original authority has not
considered their documents.

7. I have carefully gone through the facts of the case on records, grounds of
appeal in the Appeal Memorandum and oral submissions made by the appellants
at the time of personal hearing. Various citations and written submission
submitted at the time of personal hearing. I find that the claims were rejected on
the ground of limitation without going into the merit. Though in discussion at para
7.5 to 7.10 of the impugned OIO the adjudicating authority has discussed that
the original documents are not received from Service Tax Delhi, and without going
into the merits the matter is being decided.

..0

8. Regarding the issue of rejection of the claims i.e. on the ground of
limitation, the applicability of Section 11B of the Central Excise Act, 1944 was not
properly discussed in the impugned order. There are several judgments for and
against the applicability of limitation on the claim of rebate which need to be
discussed properly. Without verification of the documents the matter has been
decided very vaguely as time barred. Further it is observed that adjudicating
authority has decided the case in remand in a very casual approach i.e, seven
OIA's remanded has been decided vide single orde, which is an astonishing act.

9. Regarding the issue of non-submission of required :,documents, the
adjudicating authority has not properly discussed the same . The appellants have
stated that they have submitted all the required documents along with the rebate
claims. I believe that this issue needs to be properly verified by the present
adjudicating authority. It is evident that the acjudicating authority has made
efforts to get the record transferred from the Service Tax Delhi, but simply
quoting that the Service Tax Delhi has sent the records by speed post to
"Assistant Commissioner Gujarat", but not received by them does not conclude
that the records are not available or not filed by the appellant. It is also fact that •
the records were submitted to proper authority at Delhi, to transfer the same · 1>~mi ~ti.,~._.· }, .CE7RA \

not the responsibility of the appellant but of zhe department, It is needless (o ye ",e;\
that sincere efforts could have resulted in fir ding the records; it is #i" sMs %2B8 vi) z s

[t fi:; UJ '!''" I !!l 'l•e: &t ±ig » S, .%
c· '& .s .
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unbelievable that the records sent through Speed Post are not traceable. It is
directed to take up the matter with proper authority if required with higher
authority of the department at Delhi, and with postal departmental to trace the
consignment of speed post. Simultaneously on the basis of documents submitted
by the appellants adjudicating authority should examine from legal point of
view/merit of eligibility of rebate, it is also directed to the appellant to give co­
operation to the department for such purpose. Substantial rights of the assessee
if any cannot be denied without verification ad natural justice.

10. In light of the above discussion, I remand back the matter to the present
adjudicating authority to decide the case afresh preferably within four weeks from
the receipt of this order, following the principle of natural justice as per the
discussion above.

11. The appeal filed by both the appellant stand disposed off in above
terms.

A~~

(K.H.Singha)
SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.

BY R.P.A.D.

To,
M/s. Vodafone Mobile Services Ltd.,
Vodafone House, Building-A,
Corporate Road, Prahladnagar,
Ahmedabad-380 015

Copy To:­

a"3°
(3mmr gi#)

ac4tra 3zl#a (3r4tea)
.:>

pt-- 24/ 1[as
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1. The Chief Commissioner, Central Tax, GST Ahmedabad zone,
Ahmedabad.

2. The Principle Commissioner, Certral Tax, GST Ahmedabad-South.
3. The Assistant Commissioner, Central Tax, GST Division-VII, Ahmedabad

South.
4. The Assistant Commissioner, System-Ahmedabad South.
~Guard File.

6. P.A. File.


